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Trends in Franchise Taxation 
No Par Stock of Domestic Corporations 


Rosert A. MacLean 


The statutes of states which im- 
pose franchise taxes upon domes- 
tic corporations, based upon the 
capital stock, treat the no par 
value shares of such corporation 
in a number of ways in determin- 
ing the value to be given them for 
franchise tax purposes. The fol- 
lowing methods may be mentioned 
as typical: 


(1) the assignment of an 
arbitrary value to such no par 
shares as, for instance, $5 or 
$100 per share; 

(2) the use of the consider- 
ation received by the corpora- 
tion for the issuance of no par 
value shares as the basis of 
the tax; and 

(3) the use of the actual 
value of the shares as a basis. 


(1) Where an arbitrary value is 
assigned to no par value shares, 
the only data which need be sup- 
plied by the corporation, in order 
that the tax may be determined, is 
the number of these shares. After 
the arbitrary value has been ap- 
plied to them, the tax is readily 
ascertained by the application of 
the rate of the tax against this 
amount. This method, however, 
often results in the assignment of 


a value to the shares which differ 
considerably from their actual 
value. 


(2) The use of the consideration 
received by the corporation for the 
issuance of the shares is a fairer 
method and corresponds some- 
what to the fixing of the tax ac- 
cording to a par value. 


(3) The employment of the ac- 
tual value of no par shares as the 
basis of the tax is perhaps the fair- 
est of these three methods, al- 
though it is the most difficult to 
apply, because voluminous data 
must often be compiled by the 
corporation and considered by the 
taxing authorities, in order to de- 
termine the actual value, before 
the rate can be applied and the 
tax ascertained. 


A fourth method, the applica- 
tion of a schedule of fixed rates 
against the number of taxable 
shares, is as simple and conven- 
ient as the first method mentioned 
above, but it is not perhaps the 
most equitable means of basing 
the tax, because here also there 
may be wide variations in the ac- 
tual value of the shares of the cor- 
porations subject to a given tax or 
in the consideration for which 
such shares were issued. 


173 
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Domestic Corporations 


California. 

Ultra vires act of corporation held not to result in stockholders’ 
liability. Plaintiff urged that, because the articles of incorporation 
of defendant corporation failed to authorize it expressly to engage 
in the business of “renting” milk bottles, all the stockholders of the 
corporation became personally liable for the debts incurred by the 
corporation when engaging in that business. The California Dis- 
trict Court of Appeals, Second Appellate District, however, after 
determining that the general charter powers granted defendant were 
sufficiently broad to authorize such activities, said: “But even if 
technically the corporation might be considered lacking in express 
charter authority to conduct the business of selling or ‘renting’ milk 
bottles, in the absence of any prohibitory statute by which the 
corporation was expressly forbidden to engage in business activities 
of the nature of that which here is the subject of inquiry, no liability 
would result to the stockholders of the corporation by reason of the 
fact that, in the respect suggested by the appellant, it had exceeded 
its corporate powers.” Southern Glass Company v. Dairy Service 
Co., Ltd. et al., 54 P. (2d) 50. John O. Bender of Los Angeles, for 
appellant (plaintiff). Benj. S. Parks of Los Angeles, for respondent 
Beverly Dairies, Ltd. A. D. Orme of Pasadena, for other respond- 
ents. 


Corporate entity disregarded in attachment proceedings where 
merely a mask for debtor’s activities. Plaintiffs, the appellants, 
sought in this action to satisfy a judgment secured against an indi- 
vidual by levying upon the property of a corporation which that 
individual had organized shortly before the institution of the suit 
in which the judgment had been obtained. When the corporation 
was created, the individual had transferred to it all of his property 
and the corporation had agreed to assume all obligations and debts 
incurred by him in conducting his business. The court said that 
“equity will strip off the mask of a separate corporate identity when 
it is but a mask, and regard the new corporation as a continuation 
of the business of the original debtor and hold it liable for the debts 
thereof.” Finding the facts to warrant the application of this rule, 
an order of the lower court, setting aside a writ of attachment 
against the corporation’s rope’ was reversed. Grotheer et al. v. 
Meyer Rosenberg, Inc., et al., 53 P. (2d) 996. Albert J. McGuire and 
ee L. Schiller of San Francisco, for appellants. Samuel D. 

amburg of San Francisco, for respondent. 


Missouri. 


Mandamus for inspection of subsidiary’s books upheld where 
awarded to stockholder in parent company which completely domi- 
nated subsidiary. The lower court had issued a writ of mandamus 
to a stockholder compelling the inspection of the books and records 
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of a parent and a subsidiary corporation, the writ being issued to a 
stockholder in the parent company. By the present proceeding in 
certiorari in the Missouri Supreme Court, the subsidiary company 
seeks a review of the propriety of the issuance of the writ of manda- 
mus. This court quashed the writ of certiorari upon reaching the 
conclusion that there was warrant for the issuance of the writ of 
mandamus by the lower court. The conclusion was based upon a 
relationship between the parent and subsidiary companies consist- 
ing of largely identical officers and a domination and control of the 
subsidiary by the parent company. State of Missouri ex rel. United 
Brick & Tile Company et al. v. Hon. Emory H. Wright, Judge, Mis- 
souri Supreme Court, decided March 18, 1936. Commerce Clearing 
House Court Decisions Reporting Service Requisition No. 154460. 


New Jersey. 


Conflicting equitable rights in liquidating dividend resolved in 
favor of first existing claim. Two of the defendants claimed equi- 
table rights in a liquidating dividend of complainant corporation. 
Both had made advancements to the stockholder of record, one being 
assured by the stockholder in writing that the stock had been en- 
dorsed to her, while the other held a letter from the stockholder 
outlining the extent of his interest in the shares held. No transfer 
of the legal title had been effected because there had been no com- 
pliance with the requirements of the Uniform Stock Transfer Act. 
The court, after observing that the rights of the claimants were 
capable of being established only in equity, applied the equitable 
rule that the claim which arose first was the one which would pre- 
vail. W. G. W. Distributing Company v. Dorothy Lowy et al., New 
Jersey Court of Errors and Appeals, January 31, 1936. Commerce 
camnene House Court Decisions Reporting derdies Requisition No. 
153046. 


Pennsylvania. 


Debtor’s retention of stock dividend, on stock pledged as collat- 
eral, held an implied breach of trust. Defendant was the maker of 
one promissory note and the endorser of another note, both held 
by plaintiff, together with 100 shares of stock of a machine company 
pledged by defendant as collateral security against the first note, 
the stock being accompanied by a power of attorney to transfer the 
stock. Under these circumstances, the machine company paid a 
stock dividend of 6624 per cent upon its capital stock. Defendant 
received a certificate for an additional 66% shares which plaintiff 
(the appellant) claimed should be delivered to it, to be held as col- 
lateral against defendant’s indebtedness, which defendant refused 
to do and this action was brought to restrain defendant from dis- 
posing of these shares and to compel delivery of the certificate to 
plaintiff, properly endorsed. The question was, therefore, whether 
plaintiff trust company was entitled to such possession of the addi- 
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tional shares. The court held that it was, on the theory that while 
plaintiff held the certificate for the 100 shares, not transferred to it 
on the books of the company, it merely held a paper evidencing de- 
fendant’s interest and that, in fact, defendant was holding that in- 
terest in trust for plaintiff as the security for the indebtedness, and 
that, upon the issuance of the stock dividend, the certificate held by 
plaintiff for 100 shares came to represent a smaller fractional inter- 
est in the capital of the company and it would be necessary for 
plaintiff to receive the stock dividend also in order to be protected 
to the extent it had been prior to the issuance of the stock dividend. 
The retention of the stock dividend by defendant was held to be a 
breach of an implied trust. A decree by the lower court, dismissing 
the bill, was reversed. Peoples-Pittsburgh Trust Company v. Saupp, 
182 A. 376. Ella Graubert and Patterson, Crawford, Arensberg & 
Dunn of Pittsburgh, for appellant. Joseph A. Beck, of Pittsburgh, 
for appellee. 


Texas. 


The right of a stockholder to inspect the corporate books is not 
limited to one occasion. In April, 1934, appellant stockholder had 
asked permission to inspect the books of defendant company and 
had had access to them for several days. In May a similar request 
was made and denied. The lower court had refused to grant appel- 
lant a writ of mandamus permitting further inspection, on the 
ground that the demand was unreasonable. The Court of Civil 
Appeals of Texas reversed this finding as being without sufficient 
support in the pleadings, saying that the right of inspection is not 
limited to one occasion and that it may be exercised at any reason- 
able time so long as the relation of the stockholder exists. Smith 
v. Trumbull Farmers Gin Company et al., 89 S. W. (2d) 829. Julian 
P. Moseley of Longview, for appellant. John M. Hatter of Waxa- 
hachie, for appellees. 


Utah. 


Unclaimed distributive shares of stockholders, upon dissolution, 
ordered held in trust for lawful owners, and not subject to distribu- 
tion to state or to stockholders who had already asserted their claims. 
A Utah corporation had been dissolved and a receiver appointed. 
After the discharge of the receiver, there remained $18,718.33 repre- 
senting the unclaimed distributable shares of 400 of the company’s 
stockholders, which had been paid into court, to be held in trust 
for their benefit. In this action, the county treasurer, the custodian 
of the fund, sought an order to direct its distribution to the stock- 
holders who had claimed and received their distributive shares and 
to bar those who had not already participated from claiming a share 
in the distribution of this fund. The Attorney General of the state 
intervened to claim the fund for the state, under a constitutional 
provision for the payment into a state school fund of “all unclaimed 
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shares and dividends of any corporation incorporated under the 
laws of this state.” The court, in denying the right of the state to 
the fund said: “We are of the opinion the fund is neither a share 
nor a dividend of a corporation in the sense used in that section 
of the constitution.” “Until the Legislature acts or until the fund 
progresses to a point where it may be subjected to the procedure 
relating to escheat of decedents’ estates, or subjected to forfeiture, 
we find no authority to require it to be taken out of the custody 
of the court.” “The fund is in the custody of the court, in trust for 
the respective lawful owners thereof.” In re Montello Salt Company, 
(Chez, Attorney General, v. Evans), 53 P. (2d) 727. Joseph Chez, 
Attorney General, and Zelph S. Calder, Deputy Attorney General, 
for appellant. J. E. Evans of Ogden, for respondent. 


Foreign Corporations 


Massachusetts. 


Service of process on a foreign corporation maintaining bank ac- 
counts, holding directors’ meetings, signing contracts and directing 
other similar activities in Massachusetts, held valid. The statute 
(G. L. [Ter. Ed.] c. 223, Secs. 37, 38), relating to the service of 
process upon foreign corporations engaged in business in Massa- 
chusetts, permitted service upon the president or other officer in 
charge of its business, whether or not a usual place of business was 
maintained. Here, in a cause of action arising outside the state, 
service of process was held valid where made upon the president 
of the defendant foreign corporation in Massachusetts, although the 
company owned no tangible property there, maintained no office in 
its own name and carried on in Massachusetts no part of the busi- 
ness for which it was organized. It did, however, carry on certain 
activities within the state which the court held to constitute busi- 
ness under the statute. These consisted of the holding of directors’ 
meetings in Boston, the maintenance of bank accounts there, the 
location of the offices of the president, two vice-presidents, an as- 
sistant treasurer and secretary there, where important contracts 
were also signed and matters with reference to loans and permanent 
financing were handled, as well as considerable correspondence. 
These officers also handled the collection of debts of defendant, super- 
vising accounting and bookkeeping and methods of making up 
monthly reports and other matters of a similar nature. Trojan 
Engineering Corporation v. Green Mountain Power Corporation,* 200 
N. E. 117. R. G. Dodge and W. S. Youngman of Boston, for plain- 
tiff. P. N. Jones of Boston, for defendant. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Massachusetts volume, page 803. 


Missouri. 
Substituted service may not be had upon unlicensed foreign cor- 
poration, so as to give court jurisdictidbn for general judgment, where 
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its only property in state is stock owned in a domestic corporation. 
Here a foreign corporation, the relator, not licensed or doing busi- 
ness in Missouri, was served in Illinois with process relating to an 
action in a Missouri court against a Missouri corporation, in which 
relator owned a controlling interest. The process served related 
to an amended petition in the suit whereby relator and others were 
added as defendants. The court trying the action had also issued 
an order of publication directing relator to appear in the Missouri 
court. The corporation appeared in order to file motions to quash 
the summons and order of publication. These were overruled and 
it then sought this writ of prohibition to prevent further action 
against it in the trial court. The present court found that the onl 
property of the foreign corporation within Missouri was the stoc 
in the Missouri company held by relator and that the object of the 
action in the trial court was to procure a general judgment against 
relator and others upon facts and circumstances entirely unrelated 
to the existence of the stock in relator’s hands. The service was 
held unauthorized under a statute which allowed substituted service 
in equity actions seeking enforcement of claims against personal 
property within the jurisdiction of the court, as the plaintiff in 
the original action was not attempting to enforce any claim with 
respect to the stock in the Missouri corporation held by the foreign 
corporation. State ex rel. Utilities Power & Light Corporation v. Ryan 
et al., Judges, 88 S. W. (2d) 157. W. T. Ragland of Jefferson City 
and Igoe, Caroll, Higgs & Keefe of St. Louis, for relator. Edward 
A. Haid and Sullivan, Reeder & Finley, (Jones, Hocker, Gladney & 
Jones, of counsel), of St. Louis, for respondents. 


New York. 


Booking agent’s solicitation of patronage for foreign hotel co 
ration held not to be doing of business by foreign corporation. Be. 
fendant corporation, organized under the laws of Bermuda, and 
operating a hotel there, moved to quash service of process which 
had been made upon two of its executive officers while temporarily 
in New York. The company solicited patronage in New York by 
means of circulars and advertisements, in which it was stated that 
information and reservations were obtainable at two offices in New 
York, which were the offices of a steamship corporation which acted 
as booking agent for all hotels in Bermuda on commission. All 
bookings were confirmed and accepted in Bermuda. Defendant 
leased no space in these offices; it had no employees there; its name 
was not on the doors, nor was it listed in the telephone book. “From 
these facts,” said the court, “it is evident that the hotel company 
is not doing enough in this district to be subject to suit here against 
its consent. The fact that executive officers were served while here 
temporarily, even on business of the company, does not subject the 
company to suit here.” The motion to quash the service was there- 
fore granted. Prince v. Hotel Bermudiana Co., Ltd. et al., United 
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States District Court, Southern District of New York, February 28, 
1936.* 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York volume, page 501. 


Oklahoma. 


Activities of corporation held to be doing business so as to subject 
it to service of process. The activities of defendant unqualified 
foreign corporation within the state consisted of a continuous course 
of business in the solicitation of orders for several years, making 
collections, retaking physical possession of property within the state, 
transferring it to other points in the state and reselling it, desig- 
nating a promissory note as payable in the state, the alteration of 
a contract with a resident by an agent present within the state, the 
placing of goods in the hands of a resident on consignment for sale 
and retaining title to property located in the state. Service of 
process had been made upon the Secretary of State under a statutory 
provision permitting service upon that official so as to give rise to 
a personal judgment against an unlicensed foreign corporation on 
a cause of action arising while it is “doing business” in the state. 
The activities of defendant, outlined above, were held to require 
the overruling of a motion to quash service made on the Secretary 
of State in this case, which concerned a cause of action arising while 
defendant was thus “doing business” in Oklahoma. Wills v. National 
Mineral Company,* Oklahoma Supreme Court, decided March 3, 
1936; 55 P. (2d) 449. Commerce Clearing House Court Decisions 
Reporting Service Requisition No. 154096. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Oklahoma volume, page 515. 


Tennessee. 


Funds of insolvent foreign corporation having Tennessee creditors 
are not recoverable by foreign receiver, but will be retained within 
state and treated as trust fund distributable ratably among creditors. 
Funds held by defendant belonging to an Ohio insurance company, 
qualified to do business in Tennessee, which was in receivership, 
had been impounded by the lower court, which had dismissed an 
intervening petition of the Ohio receiver that payment of the funds 
be made to him for distribution to the general creditors of the insur- 
ance company. From the decree dismissing his petition, the receiver 
appealed. This was affirmed by the Tennessee Supreme Court, 
which held the Ohio receiver not entitled to remove from Tennessee 
the assets of an insolvent domesticated company owing obligations 
to local creditors. “It has long been the public policy of this state,” 
said the court, “declared through the decisions of this court, to 
retain within the state all assets of foreign corporations found 
within the state, and upon the insolvency of such corporations, to 
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its only property in state is stock owned in a domestic corporation. 
Here a foreign corporation, the relator, not licensed or doing busi- 
ness in Missouri, was served in Illinois with process relating to an 
action in a Missouri court against a Missouri corporation, in which 
relator owned a controlling interest. The process served related 
to an amended petition in the suit whereby relator and others were 
added as defendants. The court trying the action had also issued 
an order of publication directing relator to appear in the Missouri 
court. The corporation appeared in order to file motions to quash 
the summons and order of publication. These were overruled and 
it then sought this writ of prohibition to prevent further action 
against it in the trial court. The present court found that the only 
property of the foreign corporation within Missouri was the stock 
in the Missouri company held by relator and that the object of the 
action in the trial court was to procure a general judgment against 
relator and others upon facts and circumstances entirely unrelated 
to the existence of the stock in relator’s hands. The service was 
held unauthorized under a statute which allowed substituted service 
in equity actions seeking enforcement of claims against personal 
property within the jurisdiction of the court, as the plaintiff in 
the original action was not attempting to enforce any claim with 
respect to the stock in the Missouri corporation held by the foreign 
corporation. State ex rel. Utilities Power & Light Corporation v. Ryan 
et al., Judges, 88 S. W. (2d) 157. W. T. Ragland of Jefferson City 
and Igoe, Caroll, Higgs & Keefe of St. Louis, for relator. Edward 
A. Haid and Sullivan, Reeder & Finley, (Jones, Hocker, Gladney & 
Jones, of counsel), of St. Louis, for respondents. 


New York. 


Booking agent’s solicitation of patronage for foreign hotel co 

ration held not to be doing of business by foreign corporation. ‘De. 
fendant corporation, organized under the laws of Bermuda, and 
operating a hotel there, moved to quash service of process which 
had been made upon two of its executive officers while temporarily 
in New York. The company solicited patronage in New York by 
means of circulars and advertisements, in which it was stated that 
information and reservations were obtainable at two offices in New 
York, which were the offices of a steamship corporation which acted 
as booking agent for all hotels in Bermuda on commission. All 
bookings were confirmed and accepted in Bermuda. Defendant 
leased no space in these offices; it had no employees there; its name 
was not on the doors, nor was it listed in the telephone book. “From 
these facts,” said the court, “it is evident that the hotel company 
is not doing enough in this district to be subject to suit here against 
its consent. The fact that executive officers were served while here 
temporarily, even on business of the company, does not subject the 
company to suit here.” The motion to quash the service was there- 
fore granted. Prince v. Hotel Bermudiana Co., Lid. et al., United 
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States District Court, Southern District of New York, February 28, 
1936.* 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York volume, page 501. 


Oklahoma. 


Activities of corporation held to be doing business so as to subject 
it to service of process. The activities of defendant unqualified 
foreign corporation within the state consisted of a continuous course 
of business in the solicitation of orders for several years, making 
collections, retaking physical possession of property within the state, 
transferring it to other points in the state and reselling it, desig- 
nating a promissory note as payable in the state, the alteration of 
a contract with a resident by an agent present within the state, the 
placing of goods in the hands of a resident on consignment for sale 
and retaining title to property located in the state. Service of 
process had been made upon the Secretary of State under a statutory 
provision permitting service upon that official so as to give rise to 
a personal judgment against an unlicensed foreign corporation on 
a cause of action arising while it is “doing business” in the state. 
The activities of defendant, outlined above, were held to require 
the overruling of a motion to quash service made on the Secretary 
of State in this case, which concerned a cause of action arising while 
defendant was thus “doing business” in Oklahoma. Wills v. National 
Mineral Company,* Oklahoma Supreme Court, decided March 3, 
1936; 55 P. (2d) 449. Commerce Clearing House Court Decisions 
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Tennessee. 


Funds of insolvent foreign corporation having Tennessee creditors 
are not recoverable by foreign receiver, but will be retained within 
state and treated as trust fund distributable ratably among creditors. 
Funds held by defendant belonging to an Ohio insurance company, 
qualified to do business in Tennessee, which was in receivership, 
had been impounded by the lower court, which had dismissed an 
intervening petition of the Ohio receiver that payment of the funds 
be made to him for distribution to the general creditors of the insur- 
ance company. From the decree dismissing his petition, the receiver 
appealed. This was affirmed by the Tennessee Supreme Court, 
which held the Ohio receiver not entitled to remove from Tennessee 
the assets of an insolvent domesticated company owing obligations 
to local creditors. “It has long been the public policy of this state,” 
said the court, “declared through the decisions of this court, to 
retain within the state all assets of foreign corporations found 
within the state, and upon the insolvency of such corporations, to 
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treat these assets as a trust fund, and to distribute them ratably 
among creditors. This is a sovereign right possessed by the state, 
consistently exercised, and one which we will protect and enforce.” 
Davis v. Amra Grotto M. O. V. P. E. R., Inc., et al., (Warner, Inter- 
vener), 89 S. W. (2d) 754. Poore, Testerman & Burnett of Knox- 
ville, for appellant. A. E. Mitchell, W. C. Burton and Lindsay, 
Young & Atkins of Knoxville, for appellee. 


Washington. 

Selling supplies and equipment and repairing of equipment held 
to be doing business; service of process sustained. The United 
States District Court, Western District of Washington, held that 
the activities of defendant foreign corporation in selling supplies 
and equipment to barber shops in Washington, and making neces- 
sary repairs and adjustments to the equipment when employed by 
the owners to do so, constituted carrying on business in Wash- 
ington. Service of process upon an agent and salesman of defendant 
was held valid service in a cause of action arising out of neglect to 
repair certain equipment in a proper manner. Short v. Lewis-Stenger 
Barbers’ Supply Co.,* United States District Court, Western District 
of Washington, February 17, 1936. Commerce Clearing House 
Court Decisions Reporting Service Requisition No. 152412. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Washington volume, page 141. 


Taxation 
California. 


Right to exemption from tax must be genuine, and not merely 
apparent, in order to be effective. The Court observed in this case 
that while “one may, without moral turpitude, arrange his business 

- $0 as to lessen the burden of taxation, it must be bona fide, and not 
merely colorable.” Here, plaintiff claimed exemption from liability 
' to a license tax as an operator of motor vehicles transporting prop- 
, erty for hire, under the Transportation License Tax Act (Chapter 
339, Statutes of California, 1933, page 928) on the ground that con- 
- tracts entered into with a corporation, for which he collected milk 
_ from farmers, resulted in his being an employee of the company. 
. After an examination of the contracts, the court reached the con- 
clusion that his duties under the contracts differed only in form, and 
not in substance, from a prior agreement under which he was with- 
out question an independent contractor in his dealings with the 
company. This action having been brought in an attempt to re- 
cover from the State Treasurer, taxes paid under the act mentioned, 
the denial of a recovery in the lower court was affirmed. Boessow 
v. Johnson, State Treasurer, 52 P. (2d) 505. Inman & West of Sacra- 
mento, for appellant. U.S. Webb, Attorney General, and Ralph H. 
Cowing, Deputy Attorney General, for respondent. 
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Municipal ordinance requiring licensing of vehicles delivering 
food held not assailable as imposing a burden on interstate com- 
merce. Appellant’s agents solicited orders for certain food products 
from house to house in Illinois, the orders being sent to appellant’s 
place of business in Missouri. ‘The orders were then filled by ship- 
ping the goods to a city near defendant city, where they were placed 
on delivery trucks of appellant’s agents who made deliveries to the 
customers. An agent of appellant was arrested for violation of an 
ordinance of defendant providing for a license fee of $15 for each 
vehicle used in delivering foodstuffs to any place in the city and 
appellant sought an injunction against the enforcement of the ordi- 
nance. This had been denied in the lower court and the bill dis- 
missed. The decree was affirmed by the United States Circuit Court 
of Appeals, Seventh Circuit, which ruled contrary to appellant’s 
contention that the ordinance was merely a revenue measure, saying 
that “if the fee is designed for the purpose of meeting the expense 
of such inspection and regulation of vehicles in the interest of public 
health, it is not assailable as a burden upon interstate commerce.” 
The fee exacted was found not unreasonable in amount to reimburse 
the city for its expense in carrying out the lawful purposes of the 
ordinance. A contention that the ordinance transgressed the Four- 
teenth Amendment to the Federal Constitution in denying appellant 
the equal protection of the law, because a separate ordinance li- 
censed those having established places of business at a lower rate, 
was overruled, because of the fact that the vehicles of appellant and 
others similarly situated could only be inspected when found b 
the city officials, thus adding to the burden of their work and afford. 
ing a reasonable basis for classification and the imposition of a 
higher fee. Jewel Tea Company, Inc. v. City of Troy, Illinois, et al., 
80 F. (2d) 366. A. D. Stevens of Springfield and Richard D. Sturte- 
vant of Barrington, IIl., for appellant. William G. Burroughs, Jesse 
L. Simpson and James L. Reed of Edwardsville, Ill., for appellees. 


Iowa. 


Probable jurisdiction was noted by the United States Supreme Court on 
April 13, 1936 in Valentine v. Great Atlantic & Pacific Tea Co. et al., (The Cor- 
poration Journal, February, 1936, page 110), 12 F. Supp. 760, in which the 
gross receipts tax provisions of the lowa Chain Store Tax Act of 1935 were 
held unconstitutional. 


Maryland. 


Under Chapter 10, Laws of 1936, approved April 4, 1936, a tem 
rary Special Franchise Tax is imposed upon domestic and foreign 
corporations for the year 1936. The tax applies to every domestic 
corporation doing business in the state on January 1, 1936, and to 
every foreign corporation doing business, exercising its franchises 
or maintaining an office in the state on January 1, 1936. This is an 
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emergency tax for relief purposes, imposed for one year. This tax 
is in addition to the regular Annual Franchise Tax which is assessed 
each year from the Annual Report due on or before March 15 and 
payable later in the year. No additional report is required to be filed 
in connection with the Special Franchise Tax. 

The tax is payable to the State Treasurer on or before — 15, 
1936, or within 30 days after the tax bill is mailed, if mailed later 
than May 15, 1936. The additional tax, as applied to domestic cor- 
porations represents an amount which is approximately equal to 
double the rate of their annual franchise tax, while the additional tax 
of foreign corporations is more than three times that of the annual 
franchise tax of foreign corporations. 


Taxation of shares of stock in a national bank when owned by the 
Reconstruction Finance Corporation. In Baltimore National Bank 
v. State Tax Commission of Maryland, 56 S. Ct. 417, (The Corpora- 
tion Journal, April, 1936, page 160), the United States Supreme 
Court found that consent to tax ali shares of a national banking 
association had been granted to the states by Congress (Section 
5219 of the Revised Statutes) and held subject to taxation, under 
the Maryland law, shares in a national bank owned by the Recon- 
struction Finance Corporation. Subsequent to this decision, Con- 
gress, by Public Act No. 482, signed by the President on March 20, 
1936, provided for the exemption from state and local taxation of 
preferred stock of national banking associations owned by the Re- 
construction Finance Corporation, as well as the preferred stock, 
capital notes and debentures of State banks and trust companies 
when so owned, and also exempted from such taxation the dividends 
or interest derived therefrom by the Reconstruction Finance Cor- 
poration. 


New Mexico. 


Interstate motor carrier held not subject to license fees as a dis- 
tributor of motor fuel. The United States Supreme Court on March 
30, 1936, held that the provisions of a New Mexico gasoline and 
motor fuel tax law (Sec. 3, Ch. 176, Laws 1933) exacting license 
fees of distributors consuming and using in the state any motor fuel 
purchased in and brought in from another state was, as applied to 
appellee, an interstate motor carrier doing no intrastate business 
of any description, plainly invalid as imposing a direct burden on 
interstate commerce. John D. Bingaman, Commissioner of Revenue 
of New Mexico et al. v. Golden Eagle Western Lines, Inc.,* United 
States Supreme Court, No. 520, October Term, 1935. Commerce 
Clearing House Court Decisions Reporting Service Requisition 
No. 155207 ; 56 S. Ct. 624. 


* The full text of this —_ is printed in The Corporation Tax Service, 
New Mexico volume, page 559-31. 
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New York. 


Delaware holding company held taxable, for franchise tax. pur- 
poses, under Article 9-A rather than as a holding company under 
Section 188 of Article 9. Petitioner was a Delaware corporation, or- 
ganized as a holding company, qualified in New York. It maintained 
no office in Delaware, except the nominal office required by law. It 
had a New York office where the corporate books were kept, the 
directors held their meetings and most of the principal officers per- 
formed their duties. It had owned or held from time to time all or 
a majority of the stock of one or more subsidiaries. It made ad- 
vances to the subsidiaries and the average amount due it from them 
was over four million dollars. Its bank account was kept at its 
New York office, and there it sold its securities, obtained loans, 
made advances and declared its dividends. Upon this showing, the 
Appellate Division, Third Department, affirms a determination by 
the Tax Commission that petitioner corporation was taxable, for 
franchise tax purposes, under Article 9-A of the Tax Law, rather 
than as a holding company under Section 188 of Article 9. Section 
188 is applicable to corporations “whose sole business consists of 
the holding of stocks of other corporations for the purpose of con- 
trolling the management of such other corporations,” with certain 
exceptions. It would appear that petitioner’s activities were not 
limited to those outlined in Section 188 and this fact served to render 
that section inapplicable to it. Jn the Matter of the Application of 
Simms Petroleum Company,* Appellate Division, Third Department, 
decided March 21, 1936. Commerce Clearing House Court Decisions 
Reporting Service Requisition No. 154755. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York volume, page 1766. 


Pennsylvania. 


Nonresident treasurer of a foreign corporation, with its principal 
office in Pennsylvania, held not required to collect corporate loans 
tax upon interest on bonded indebtedness paid in another state. The 
treasurer of a Delaware corporation, registered in Pennsylvania, 
with its principal office in Harrisburg, was held not subject to assess 
and collect the corporate loans tax imposed by Act of 1885, P. L. 
193, where the treasurer, a resident of New York, performed all of 
his duties in New York, including arrangements for the payment 
of interest on the corporation’s bonded indebtedness through a New 
York trust company. The court reasoned that the law imposing 
the tax cannot be given an extra-territorial effect upon corporate 
officers residing out of Pennsylvania, so as to compel them to assess 
and collect the tax. Commonwealth of Pennsylvania v. Hershey 
Creamery Company, Court of Common Pleas, Dauphin County, de- 
cided March 9, 1936. (Pennsylvania Corporation Tax Service, page 
368.) Commerce Clearing House Court Decisions Reporting Serv- 
ice Requisition No. 18401§ 
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Texas. 


“Use” or “consumption” feature of Texas cigarette sales tax held 
unconstitutional. The Texas Cigarette Tax Law (Chapter 241, Acts 
1935) made the “first sale” of cigarettes in the state taxable, “first 
sale” being defined to “include the first sale or distribution of ciga- 
rettes in intrastate commerce, or the first use or consumption of 
cigarettes within this State.” Plaintiff, the appellee, with offices 
and warehouses in Oklahoma, solicited orders in Texas in interstate 
commerce through salesmen, who sent him orders taken which he 
filled by shipments to the salesmen, who made deliveries to the 
customers. Defendant State Comptroller having sought to collect 
the cigarette tax upon such shipments, plaintiff brought this action 
to restrain such collection. The Court of Civil Appeals, Fort Worth, 
observed: “If the state of Texas has the right to levy and collect 
a sales tax on any personal property that is bartered and sold, it 
necessarily follows that the sale must be made within the borders 
of the state. Otherwise, rights heretofore guaranteed under the 
interstate commerce laws of the United States can be entirely de- 
stroyed, by any state, through the juggling of words, and the pro- 
visions of the federal law protecting commerce in interstate 
transactions would become ‘as sounding brass and a tinkling cym- 
bal.”” “The first sale and distribution, in intrastate commerce, 
undoubtedly covers commercial transactions had and done wholly 
within the borders of Texas, but the additional words, ‘or the first 
use or consumption of cigarettes within this State,’ means no more 
nor less than that the state of Texas attempts to levy and collect a 
tax on all cigarettes that are used or consumed in this state, regard- 
less of the lawful manner in which the right to use or consume them 
may have been acquired.” So far as the act imposed a tax upon 
cigarettes sold by plaintiff in the manner outlined, the act was held 
unenforceable and invalid because it imposed a burden upon inter- 
state commerce. Sheppard et al. v. Musser, 89 S. W. (2d) 222. 


Washington. 

The corporate net income tax is held unconstitutional. The Su- 
preme Court of Washington, in a short opinion, determined that 
the corporation net income tax provided for by Title 17, Chapter 
180, Laws of 1935, was a property tax, subject to the uniformity 
clause of the State Constitution. A decree of the lower court ad- 
judging Title 17 to be unconstitutional was affirmed on the ground 
that the property of the respondent, a corporation, may not be sub- 
jected to a tax which was not imposed upon the property of copart- 
ners and individuals. Petroleum Navigation Co. v. Henneford et al.,* 
Supreme Court of Washington, decided March 27, 1936. Commerce 
canes House Court Decisions Reporting Service Requisition No. 


* The full text of this pinion is printed in The Corporation Tax Service, 
Washington volume, page 1 





The Corporation Journal 187 


Wisconsin. 


Certiorari denied in case holding invalid a statute declaring a for- 
eign corporation “a resident,” under certain circumstances, for 
income tax purposes. On March 16, 1936, the United States Su- 
preme Court denied a petition for a writ of certiorari in Wisconsin 
Tax Commission v. Newport Company. The Wisconsin Supreme 
Court in that case, 261 N. W. 884, had held invalid Section 71.02 
(3)(e), Stats. 1927, providing that “a foreign corporation whose 
principal business is carried on or transacted in Wisconsin shall be 
deemed a resident of this state for income tax purposes, and its 
income shall be determined and assessed as if it were incorporated 
under the laws of Wisconsin, notwithstanding its domicile is else- 
where.” 


Venue of Stockholders’ Suits in the Federal Courts 


Section 51, Judicial Code of the United States (U. S. C., title 28, 
sec. 112), as amended by Public Act No. 522 (S. 2524) signed by the 
President, April 16, 1936, now contains a proviso with regard to venue in 
that class of stockholders’ suits brought under the diversity of citi- 
zenship jurisdiction of the Federal courts in which a stockholder of 
one corporation brings suit on behalf of the corporation against another 
corporation incorporated in another state. As was pointed out by the 
House Committee on the Judiciary in its Report, under the law as it 
existed prior to the amendment if a holding company and its subsidi- 
ary corporation were incorporated in different states, no Federal court 
could have entertained a stockholders’ suit without the consent of both 
corporations. The section as amended reads as follows, the proviso 
effecting the change relating to venue being shown in italics: 


“Sec. 51. Crviz Surts; WHERE To Be Broucut.—Except as pro- 
vided in the five succeeding sections, no person shall be arrested in one 
district for trial in another in any civil action before a district court; 
and, except as provided in the six succeeding sections, no civil suit 
shall be brought in any district court against any person by any orig- 
inal process or proceeding in any other district than that whereof he is 
an inhabitant; but where the jurisdiction is founded only on the fact 
that the action is between citizens of different States, suit shall be 
brought only in the district of the residence of either the plaintiff or 
the defendant; except that suit by a stockholder on behalf of a corpora- 
tion may be brought in any district in which suit against the defendant or 
defendants in said stockholders’ action, other than said corporation, might 
have been brought by such corporation and process in such cases may be 
served upon such corporation in any district wherein such corporation 
resides or may be found.” 
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Some Important Matters for 
May and June 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required 
to be filed. The State Report and Tax Notification Service maintained 
Corporation Trust Company System sends timely notice to attorneys for subscrib- 
ing corporations of report and tax matters requiring attention from time to 
time, furnishing information regarding forms, practices and rulings. 
Anrizona—Report to Corporation Commission and Registration Fee 

due during June-—Domestic and Foreign Corporations. 

Detaware—Annual Franchise Tax due between April 1 and July 1.— 
Domestic Corporations. 

Dominion oF CanaDa—Annual Summary due between April 1 and 
June 1.—Dominion Companies. 

Fiormipa—Annual Report and Fee due on or before July 1—Domestic 
and Foreign Corporations. 

Ittrnois—Annual Franchise Tax due on or before July 1, but may be 
paid up to July 31 without penalty—Domestic and Foreign 
Corporations. 

Lovistana—Income Tax Return and Return of Information at the 
source due on or before May 15.—Domestic and Foreign Cor- 
porations. 

Matne—Annual Franchise Tax Return due on or before June 1.— 
Domestic Corporations. 

Marytanp—Additional Temporary Franchise Tax due on or before 
June 15, or within 30 days after tax bill is mailed, if mailed 
after May 15, (See page 183).—Domestic and Foreign Corpo- 
rations. 

Missourr—Annual Franchise Tax due on or before May 15.—Domestic 
and Foreign Corporations. 

Income Tax due on or before June 1.—Domestic and Foreign 
Corporations. 

Montana—Annual Statement due within two months from April 1.— 
Foreign Corporations. 

Annual License Tax based on net income due on or before 
June 15.—Domestic and Foreign Corporations. 

Nepraska—Annual Report and Franchise (Occupation) Tax due on 
or before July 1—Domestic Corporations. 

Nevapa—Annual List of Officers and Designation and Acceptance of 
Resident Agent due on or before July 1—Domestic and Foreign 
Corporations. 

New Mexico—Franchise Tax due on or before May 1.—Domestic and 
Foreign Corporations. 

New Yorx—Annual Franchise (Income) Tax Return (Form 3IT— 
Article 9-A, Tax Law) and payment of one-half of tax due on 


or before May 15.—Domestic and Foreign Business Corpora- 
tions. 
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Norta Carotina—Annual Franchise Tax Report due on or before 
July 1—Domestic and Foreign Corporations. 

Orecon—Annual Report due during June—Domestic and Foreign 
Corporations. 

Ruope Istanpb—Corporate Excess Tax due on or before July 1—Do- 
mestic and Foreign Corporations. 


TeNNESSEE—Annual Privilege (Franchise) Tax due on or before June 

1.—Domestic and Foreign Corporations.t 

Annual Report and Franchise Tax due on or before July 1.— 
Domestic and Foreign Corporations. 

Annual Excise Tax due on or before July 1—Domestic and 
Foreign Corporations. 

Unrtep States—Second Installment of Income Tax due June 15.— 
Domestic Corporations and Foreign Corporations having an 
office or place of business in the United States. 

Vircinta—Income Tax due June 1.—Domestic and Foreign Corpora- 
tions. 

WasHincton—License Fee due on or before July 1—Domestic and 
Foreign Corporations. 


(Income Tax Return due on or before March 31.—Domestic and 
Foreign Corporations.*) 


West Vircinta—License Tax Statement due on or before July 1.— 
Domestic Corporations. 
Annual License Tax due on or before July 1—Domestic and 
Foreign Corporations. 
Fee to State Auditor as Attorney in Fact due on or before 
July 1.—Foreign Corporations and those Domestic Corpora- 
tions whose principal places of business or chief works are lo- 
cated in other states. 
Wyominc—Annual Statement and License Tax due on or before July 
1.—Domestic and Foreign Corporations. 


+Requirements held valid as to corporations by Tennessee Chancery Court, 
(The Corporation Tax Service, Tennessee, page 1533), in Corn et al. v. Fort; 
appeal pending before Tennessee Supreme Court. 

* This return was never required, as the administration of Title 17 of Chapter 
180, Laws of 1935, providing for its filing, was held in abeyance pending the result 
of litigation. On March 27, 1936, the Supreme Court of Washington held Title 17 
unconstitutional in Petroleum Navigation Co. v. Henneford et al. See page 186. 


CORPORATE MEETINGS HELD 


During the past few weeks meetings of the corporations named 
below, among many others, have been held at the offices of The 
Corporation Trust Company. 


Godchaux Sugars, Inc. P. Lorillard Company 
American Ice Company United Fruit Company 
Freeport Texas Company National Can Company 
American Steel Foundries Bristol-Myers Company 
International Salt Company The Quaker Oats Company 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business The Cor- 

poration Trust Company publishes the following supplemental pam- 

phiets and forms, any of which it is always glad to send without 
charge to readers of The Journal: 


A Corporation’s Achilles Heel. Containing the complete text of the 
° puan of the Supreme Court of the United States a: State of 


& Goodwin & Tucker, Superior State 3 of 
Washington, and > the Supreme Court of New Mantel in Silva v. Coote 


or more states. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages, for business corpora- 
tions, the attracti 


of great significance to attorneys of corporations quali’ it & on 


ve provisions for non par value stock, and a brief summary of 
os — a procedure and costs of ees, completely re- 
- and Gaol by the amendments of 1935. 


tae Deal Laws of Importance to Corporations. Contains complete 
text of Securities Act of 1933 as ommended by Title II of the Securi- 
Act of 1934, all matters in the original ac ae in the 1934 
cuasieieas set in brackets, and all new matters "added by the 1934 amend- 
ee See ot SS ees complete text of the Securities oy cy Bh ty © 
and complete text of the amendments eqqoeves June 7, 1934 to the 
providing for corporate reorganizations. 


The New Bankruptcy Law. Contains, first, the eleven-word amend- 
ment approved June 18, 1934 to the original amendment to the 
Bankruptcy Act approved June 7, 1934 (and ‘a Deal 
Laws deacribed above) ; second, im oneal oF Gees petitions for ae 
zation under the new provisions; and third, two examples 7 om under the 
new provisions for appointment of trustees "(reorganization soug’ ht). 

The High Cost of Whistles for Corporations. Benjamin Franklin’s 
classic, “The Whistle,” here is shown, by the decisions in actual court 
cases, to have a very pointed application to some of the policies of some business 


eetets Cet cue Se. A sixteen-page pamphlet for both laymen and 
wyers. 


Special aeett. The Case Against Corporate Representation by Busi- 
ome ployes. Specific experiences of different corporations 
aomeare by eneeaines rate representatives of such matters as service 

Titan ale cen a ‘ue, fi dies of euparation reports, etc. 
What Constitutes Doing Business. (Revised to April 15, 1934.) A 


198-page | book ¢ containin mg bei brief diy ests of decisions selected from 
a ‘a ged by state, but Table ot Cares aad d ead 
are arran, 8 a and a 
—— Ky 4. fa yA dd. fy AP There is a 
containing cases question business such as 
S taalke Gan comtbengy auibeal to carelen of potemen tn he ausae 


Amateur Corporate Representation. A booklet dealing with some of 
the weaknesses of placing a company's } seanerery representation 
im the hands of business employes or others n ¢ matters involved. 
When Corporations Cross the Line. A aca explanation of the rea- 
sons for and purposes of the foreign corporation laws of the various 


tions of when and how a corporation makes itself amenable to 
i Gee Gh & ane ak SC oe ee 


Questionnaire on Business Outside State of Organization. This is a 
Form for attorney’s use in determining when a en should 
The those which will usually bring 


She q out the points 
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INSURANCE LAW 
REPORTING SERVICES 


EVEN specialized Services each promptly 
and accurately reporting in full digests 
the important new decisions of the higher 
courts in its field: 
Admiralty 
Automobile 
Fire Insurance 
Liability 
Life Insurance 
Sureties 
Workmen’s Compensation 
New decisions are reported loose leaf ready 
for filing in the special binder furnished. An 
individual cumulative, topical index and 
table of cases, regularly revised, give quick 
access to any case. Full texts of opinions 
currently reported are promptly supplied on 
request. 


May We Show the Actual Services? 


205 West Monroe Street 
CHICAGO 
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Employes 
Will Move— 


sometimes they quit, 
sometimes are discharged, 
sometimes transferred to 
another post —and some- 
times, alas, they die! 


An D then, if that employe is also designated as 
the company’s corporate agent in the state, the com- 
pany, unless the event was foreseen and a new agent 
substituted in advance, is without corporate repre- 
sentation and subject to any and all of the penalties 
such a situation involves (see pamphlet “A Corpo- 
ration’s Achilles Heel”). 


oe ae, 4 ae 
representation The Corporation 
Trust Company's organized system 


sentation by one of the corpora 
own employes. =n Gab cs 
of many advantages. 


E CORPORATION TRUST COMPANY 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1892 


120 BROADWAY, NEW YORK 
15 EXCHANGE PLACE. JERSEY CITY 
100 W. TENTH ST..WILMINGTON,DEL. 
Albany, 158 State St. Detroit, Dime Sav. Bank Bldg. 
Atlents, Healey Bi Dover, Del., 30 Dover Green 
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